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INTRODUCTION
December 1903, the world saw the first
successful flight in history of a self-propelled,
heavier-than-air aircraft made by Orville and
Wilbur Wright. Five years later, in 1908 they made
the first flight with a passenger on board.
Soon after the airplane was invented, new
models began to be designed with military use in
mind. The first war using aviation was the First
Balkan War of 1912-1913. Aircraft were actively
used in the offensive, defense and reconnaissance
in both world wars and many local conflicts (the
Korean War of 1950-1953, the Vietnam War, etc.).
Despite planes mainly being used with military
aims in mind, civil aviation soon also developed.
In 1911, the French inventor Louis Blériot designed
the first passenger aircraft.
Since then, aviation has become an integral
part of human life.
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And if military aviation, like any other military
equipment, was regulated by the norms of
military law, then a special document was
required to establish the legal regime for civil
aviation at the international level. The
Convention on International Civil Aviation or
Chicago Convention (1947) was where this
document would be created. It also established
the International Civil Aviation Organization,
the associated UN body which monitors the
implementation of the provisions and annexes
of the convention, as well as conduct timely
revision and additions to the SARPs contained in
the annexes.
So, let's dive deeper into the issues of the
Chicago Convention and find out what changes
need to be implemented.
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CHAPTER 1. CHICAGO
CONVENTION: HISTORY AND
GOALS
The Convention on International Civil
Aviation, also known as the Chicago
Convention, was signed on December 7, 1944, in
Chicago by 52 signatory states. It received the
requisite 26th ratification on March 5, 1947, and
went into effect on April 4, 1947, the same date
that the ICAO came into being. In October of the
same year, the ICAO became a specialized
agency of the United Nations Economic and
Social Council (ECOSOC). The Convention has
since been revised eight times (in 1959, 1963,
1969, 1975, 1980, 1997, 2000 and 2006).
Let's take a closer look at the history and
creation of this international document and the
purposes for its adoption.
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HISTORY
This landmark agreement established the
core principles permitting international
transport by air and led to the creation of the
specialized agency which has helped States
cooperate together under it ever since – the
International Civil Aviation Organization
(ICAO)¹.
The Second World War was a powerful
catalyst for the technical development of the
airplane. A vast network of passenger and
freight carriage was set up during this period,
but there were many obstacles, both political
and technical, which needed to be overcome to
evolve turn these facilities and routes to into
civilian ones.
After several studies initiated by the United
States, as well as various consultations with its
Major Allies, the U.S. government extended an
invitation to 55 States to attend an International
Civil Aviation Conference in Chicago in 1944.
¹History of ICAO and the Chicago Convention - ICAO75
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The delegates met during a still-violent period
of WWII and travelled to Chicago at great
personal risk. Many of the countries they
represented were still occupied.
In the end, 54 of the 55 States invited attended
the Chicago Conference, and by its conclusion,
on 7 December 1944, 52 nations had signed the
new Convention.
Known then and today more commonly as the
‘Chicago Convention’, this agreement laid the
foundation for the standards and procedures for
peaceful global air navigation. It set out as its
prime objective the development of international
civil aviation “…in a safe and orderly manner”,
and such that air transport services would be
established globally “on the basis of equality of
opportunity.”
The Chicago Convention also formalized the
expectation that a specialized International Civil
Aviation Organization (ICAO) should be
established to organize and support the intensive
8

international cooperation which the fledgling
global air transport network would require.
ICAO’s core mandate, then as today, was to help
States work together to achieve the highest
possible degree of uniformity in civil aviation
regulations, standards, procedures, and
organization.
Because of the usual delays expected in
ratifying the Convention, the Chicago
Conference presciently signed an Interim
Agreement which foresaw the creation of a
Provisional ICAO (PICAO) to serve as a
temporary advisory and coordinating body while
ratifications proceeded.
The PICAO consisted of an Interim Council
and an Interim Assembly, and from June 1945
the Interim Council met continuously in
Montreal and consisted of representatives from
21 Member States.
The first Interim Assembly of the PICAO, the
precursor to ICAO’s triennial Assemblies in the
9

modern era, was also held in Montreal in June of
1946.
On 4 April 1947, when sufficient ratifications
to the Chicago Convention had been submitted,
PICAO became ICAO and the international civil
aviation era was officially inaugurated.
During this great leap in modern air
transportation, the Convention’s annexes have
increased in number and evolved to include
more than 12,000 international standards and
recommended practices (SARPs). Each and
every one of these have been agreed on a
consensus-basis by ICAO’s Member States,
which at present, total 193 countries situated in
every corner of the world.
These SARPs, alongside the tremendous
technological progress achieved in the
intervening decades on behalf of air transport
operators and manufacturers, helped humanity
to realize what is now well-recognized as a
critical driver of socio-economic development
10

and one of our greatest collective and
cooperative achievements – the modern and
truly global air transport network.

GOALS
Purposes of Chicago Convention (1944) set out
in the Article 44 “Objectives”.
“The aims and objectives of the Organization are
to develop the principles and techniques of
international air navigation and to foster the
planning and development of international air
transport so as to:
(a) Insure the safe and orderly growth of
international civil aviation throughout the
world;
(b) Encourage the arts of aircraft design and
operation for peaceful purposes;
(c) Encourage the development of airways,
airports, and air navigation facilities for
international civil aviation;
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(d) Meet the needs of the peoples of the world
for safe, regular, efficient and economical air
transport;
(e) Prevent economic waste caused by
unreasonable competition;
(f) Insure that the rights of contracting States
are fully respected and that every contracting
State has a fair opportunity to operate
international airlines;
(g) Avoid discrimination between contracting
States;
(h) Promote safety of flight in international air
navigation;
(i) Promote generally the development of all
aspects of international civil aeronautics”
We can notice that some of these points are
connected with Sustainable Development Goals
(SDG). For example, points d) and e) could help
to achieve SDG № 13 “Climate Action” because
reducing the air pollution provoked by aircrafts
may help to save environment.
12

SDG № 13 “Climate Action” because reducing
the air pollution provoked by aircrafts may help
to save environment. Points b) and c) are also
the pivots to SDG № 17 “Partnership for the
goals” because they encourage members of
ICAO to cooperate for achieving aviation
security.
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CHAPTER 2. STRUCTURE OF
CHICAGO CONVENTION
PART I. AIR NAVIGATION
(CHAPTERS I-VI, ARTICLES 1-42)
Chapter I sets out the general principles and
application of the convention: sovereignty,
territory, civil and state aircraft, and misuse of
civil aviation.
Chapter II establishes rights for flight over
territory of contracting states like right of nonscheduled flight, scheduled air services,
cabotage, pilotless aircraft, prohibited areas,
landing at customs airport, applicability of air
regulations, rules of the air, entry and clearance
regulations, prevention of spread of disease,
airport and similar charges, search of aircraft.
Chapter III deals with nationality of aircraft.
Chapter IV is about measures to facilitate air
navigation like facilitation of formalities,
customs and immigration procedure, customs
14

duty, aircraft in distress, investigation of
accidents, exemption from seizure on patent
claims, air navigation facilities and standard
systems.
Chapter V regulates conditions to be fulfilled
with respect to aircraft such as documents
carried in aircraft, aircraft radio equipment,
certificates and licenses and recognition of ones,
journey log books, cargo restrictions and
photographic apparatus.
Chapter VI fixes international standards and
recommended practices such as adoption of
international standards and procedures,
departures from international standards and
procedures, endorsement of certificates and
licenses, validity of endorsed certificate and
licenses, recognition of existing standards of
airworthiness and recognition of existing
standards of competency of personnel.
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PART II. THE INTEPNATIONAL
CIVIL AVIATION ORGANIZATION
(CHAPTERS VII-XIII, ARTICLES 4366)
This part sets out basic regulations of the
ICAO. First, Article 43 has established this
organization and Chapter VII draws its
objectives, permanent seat, first meeting of
Assembly and legal capacity.
Chapter VIII regulates meetings, voting
procedure, powers and duties of the Assembly.
Chapter IX establishes the Council as a
“permanent body responsible to the Assembly”,
its President, voting procedure, particularly
participation without vote, mandatory and
permissive functions of this body.
Chapter X fixes the nomination and
appointment and duties of the Air Navigation
Commission. Chapter XI is about personnel and
its appointment, international character,
immunities and privileges.
16

Chapter XII regulates finance, and Chapter XIII
– other international arrangements.

PART III. INTEPNATIONAL AIR
TRANSPORT (CHAPTERS XIV-XVI,
ARTICLES 67-79)
Chapter XIV regulates the policy in the field of
information and reports. Chapter XV
establishes the regulations for airports and other
navigation facilities. Chapter XVI sets out the
rules of joint organizations and pooled services,
their permissions and duties.

PART IV. FINAL PROVISIONS
(CHAPTERS XVII-XXII, ARTICLES
80-96)
Chapter XVII concerns the matters of other
aeronautical agreements and arrangements like
Paris and Habana Conventions, registration of
existing arrangements, abrogation and
registration ones.
17

Chapter XVIII governs disputes and default,
Chapter XIX – the war emergency and a
condition, Chapter XX establishes the rules of
adoption and amendment of annexes. Chapter
XXI
explains
ratifications,
adherences,
amendments, and denunciations. Finally,
Chapter XXII fixes the definitions.
The document is finished by the list of
signatories².

²https://www.icao.int/secretariat/legal/List%20of%20Parties/Chicago_EN.pdf
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CHAPTER 3. AMENDMENTS TO
THE CONVENTION
The Chicago Convention has changed ten
times over the years.
The very first changes took place in 1956.
Article 48 stipulated that ICAO sessions would
be held “at least once every 3 years”, Article 49 (e)
established the authority of the ICAO Assembly
(AC) for those who ratified this amendment.
Article 61 became "The Council shall submit to
the Assembly annual budgets, annual
statements of accounts and estimates of all
receipts and expenditures. The Assembly shall
vote the budgets with whatever it modification
sees fit to prescribe, and, with the exception of
assessments under Chapter XV to States
consenting thereto, shall apportion the expenses
of the Organization among the contracting
States on the basis which it shall from time to
time determine."
19

The Second edition was in 1959 Article 93 was
amended to include membership in ICAO and
stipulate that a country that withdraws from the
UN also leaves ICAO.
In the Third edition, amendments were also
added to Articles 45 and 50. Article 45, which
regulates a permanent seat, was supplemented
with the following words "The seat may be
temporarily transferred elsewhere by decision of
the Council, and otherwise than temporarily by
decision of the Assembly, such decision to be
taken by the number of votes specified by the
Assembly. The number of votes so specified will
not be less than three-fifths of the total number
of contracting States". Article 50 now stipulated
that in the Council of ICAO, instead of twentyone members, "It shall be composed of twentyseven contracting States elected by the
Assembly".
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Fourth edition (1969) expanded Article 45 by
“The number of votes so specified will not be less
than three-fifths of the total number of
contracting States”.
Editions from Fifth (1975) to Eighth (2000) put
special emphasis mainly on Article 45, Article 48
and Article 93, and it leaves us food for thought.
How could we improve the position of
permanent
seats
(Art.
45)
without
discrimination of other members of ICAO? How
often should the Assembly meet and which must
be the voting procedure (Art. 48)? How to
simplify the admission of other states procedure
(Art. 93)?
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CHAPTER 4. CONTEMPORARY
ISSUES IN AIR TRANSPORT
REGULATION
When we are talking about modernization of
the Chicago Convention, we must keep in mind
the peculiarities of modern reality because no
one legal document can exist without taking this
into consideration. So, any future revision of the
Convention should attempt to fill some evident
“lacunae” – issues that were not foreseen or
were even unforeseeable by 1944 when the
Convention was drafted but that have become
an essential part of the work of the
Organization3:

TECHNICAL
ASSISTANCE/COOPERATION
Technical assistance (now, for political
correctness called “technical cooperation”) has
become over the years an integral part and
“permanent priority of the ICAO that comple3 Brian F. Havel & Gabriel S. Sanchez, “Do We Need a New Chicago
Convention?” (2011) 11 Issues Aviation L. & Pol'y 7.
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ments the role of the Regular programme in
providing support to States in the effective
implementation of SARPs and ANPs as well as in
the development of their civil aviation
administration infrastructure and human
resources.” Although there is no word about
technical assistance in the Convention, this
activity is administered by a self-standing
Bureau headed by a Director (Technical
Cooperation Bureau – TCB) and some 73 staff
members that required, in 2003, additional
office space in a building adjacent to the ICAO
Headquarters.
The origins of the technical cooperation
program within the ICAO are obscured to most
delegations and even the senior members of the
Secretariat since the program started slowly and
almost invisibly through a very vague patchwork
of decisions taken more than fifty years ago – by
the UN Economic and Social Council (ECOSOC),
the UN General Assembly, the ICAO Council and
ICAO Assembly approving Council’s decision
23

that ICAO should participate in the EPTA
(Expanded Program of Technical Assistance) as
an executing agency.
The projects were initially funded by the
United Nations Development Program (UNDP)
and ICAO costs were refunded to it in the form
of the Administrative and Operational Services
Costs (AOSC) – a determined percentage
amount of each project to cover ICAO
“overhead” and, at times, creating a healthy
surplus for the TCB that gave it the best
equipment and amenities within the Secretariat.
There were instances of cash flow problems for
the organization and the Secretary General was
able to borrow money for salaries from the
AOSC funds.
The UNDP funding has gradually decreased
to the current insignificant portion to be
replaced by funds provided by the assisted
States themselves. The TCB went into major
deficits on the AOSC that were temporarily
24

covered from the accumulated surplus of the
previous years.
When that surplus was exhausted, the ICAO
Assembly intervened by succeeding resolutions
essentially approving measures that would
cover any shortfalls in the TCB financing from
the regular budget and aim at progressive
integration of the TCB into the organizational
regular structure of the Secretariat.
The gradual step-by-step “creeping” of the
Technical Cooperation Program into the
Regular Program and Budget – with financial
implications for States – seems to have gone
almost unnoticed by States. It is important to
stress that the Technical Cooperation Program
under whatever name, is very important in
assisting States to implement their obligations
under the SARPs. However, there is no
constitutional and legal basis for this program
and no amount of alleged “flexibility” in the
interpretation of the Convention could possibly
accommodate this additional activity, financial
25

obligations and institutional structure.
The Convention should be modernized and
updated to give a formal constitutional basis to
technical assistance/cooperation.

AVIATION SECURITY
At the 1944 Chicago Conference the delegations
were aware⁴ of the ongoing war in Europe and in
the Pacific and were anticipating that
international peace would be achieved soon.
Unlawful acts committed by individuals (not by
States) against the safety of civil aviation and its
facilities – in the form of unlawful seizure of
aircraft (“hijacking”), sabotage of aircraft or of
aeronautical facilities, communication of false
information endangering safety of aircraft,
violent acts at airports serving international civil
aviation, misuse of civil aviation for criminal
purposes – we not even imagined during the
drafting of the Convention in 1944.
⁴Milde M. The Chicago Convention are major amendments necessary or
desirable 50 years later? / M. Milde // Annals of Air and Space Law. - 1994.
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However, in the second half of the 20th
century such acts became a critical and worldwide challenge for civil aviation and were
capable of undermining the public confidence in
the safety of this vital means of transport. ICAO
member States responded to the challenge by
initiating a spectrum of aviation security
instruments adopted with maximum dispatch
and in a rare harmony by diplomatic
conferences convened by the ICAO. These legal
instruments currently belong to the most widely
accepted unifications of law on the global level.
Moreover, the SARPs and the Security Manual
were developed with urgent priority and are
constantly being updated and modernized⁵.
An abortive attempt was made in 1973 to
adopt a) either an additional Convention or
Protocol that would provide for sanctions
against States not respecting their obligations
under the aviation security conventions or b) a
major
amendmenthttps://aerohelp.com/sites/default/files/maleev_budushchee_chi
kagskoi_konvencii_1944.pdf
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amendment of the Chicago Convention that
would make the security obligations an integral
part of the Chicago Convention. This alternative
was presented because the Legal Committee was
not able to decide clearly for one or the other
course of action. For that reason two types of
meetings were convened simultaneously in
Rome on 28 August-21 September 1973: the 20th
(Extraordinary) Session of the Assembly to
consider the amendments of the Chicago
Convention under Article 94 of the Convention
and a separate Diplomatic Conference to
consider any new Convention or protocol on
aviation security. The Diplomatic Conference
was a complete failure since it did not adopt any
new instrument. The Assembly did not fare
better: it had for consideration draft
amendment to the Chicago Convention that
would have inserted into the Convention a new
Chapter XVI (bis) entitled:
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“Supplementary Provisions to Improve the
Safety of International Civil Aviation” and that
new Chapter would have included new Articles
79bis, 79ter, 79quater, 79quinquies, 79sexies and
79septies dealing with the duties of States to
prevent acts against the safety of civil aviation,
to suppress them, to cooperate with other States
and with ICAO and that would eventually make
The Hague Convention on the Suppression of
Unlawful Seizure of Aircraft of 1970 and the
Montreal Convention for the Suppression of
Unlawful Acts Against the Safety of Civil
Aviation of 1971 an integral part of the Chicago
Convention by reference. Two of the proposed
new Articles obtained the required majority of
two-thirds of the Assembly, the other did not; a
vote on the proposal as a whole also failed⁶.
It must be understood that 1973 was not an
easy time in international relations and the Cold
War was an acutely sore reality. Moreover, the
20th
⁶Doc 9087, A20-Res, P-Min
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(Extraordinary) session of the Assembly was
marred by the fact that a few days prior to the
opening of the Assembly – on 10 August 1973 –
Israeli military aircraft violated the Lebanese
airspace and forcibly seized a Lebanese civil
aircraft chartered by Iraqi Airways. The ICAO
Council condemned Israel for its action on 20
August 1973 and the Assembly placed this item
on its agenda and after extensive and animated
discussions adopted Resolution A20-1 strongly
condemning Israel. The atmosphere of the
session was not conducive to quiet drafting and
seeking compromise. Nevertheless, the
underlying idea was sound and did not lose its
validity even now.
It should be also remembered that the 17th
Extraordinary Session of the Assembly adopted
resolution A17-21 in which it requested the
Council “to arrange for a study, taking account
of existing conventions or conventions to be
concluded, on the desirability of revising the
Convention on International Civil Aviation with
30

a view to including therein specific provisions
covering acts of unlawful interference in order
to afford better protection to international civil
aviation”. There is no record that the Council
took an action on this resolution. During any
revision of the Chicago Convention new
provisions should be considered defining the
commitment of States to prevent and suppress
acts of unlawful interference with civil aviation,
to cooperate mutually among them and with
ICAO in matters of aviation security. The
principles of the aviation security instruments
prepared under the auspices of ICAO should be
an integral part of the renewed Chicago
Convention.

PROTECTION OF THE
ENVIRONMENT

Environmental protection is gradually
becoming one of the top priorities in the work
program of ICAO. These issues were not
foreseeable at the time of the Chicago
Conference and they gained their importance
31

with the swift evolution of the industrial
activities and output in the second half of the
20th century all around the world, including the
former colonial countries. The production of
electrical energy by thermal power plants
together with refineries, chemical and
metallurgical industry and with the millions of
new automobiles on the roads resulted in
growing pollution of the human environment,
clouds of smoke in industrial areas and smog in
the cities endangering the quality of life and
threatening the health of the population. The
“green” initiatives gained growing political
weight in many countries and the international
community started taking active interest in the
protection of the environment.
The United Nations addressed the
environmental issues for the first time on 30 July
1968 at the 45th session of ECOSOC that
recommended to the General Assembly to
convene a conference on “problems of the
human environment”.
32

The first identified problem of environmental
pollution connected with aviation was the noise,
in particular in the vicinity of airports. ICAO
took an early initiative at the 16th Session of the
Assembly in Buenos Aires in September 1968
addressing the subject of aircraft noise in the
vicinity of airports and urging the Council to
convene an international conference and to
adopt international specifications and guidance
materials relating to aircraft noise.
The Special Meeting on Aircraft Noise in the
Vicinity of Aerodromes met in Montreal in
November-December
1969
and
made
recommendations on the measuring of aircraft
noise, aircraft noise certification, noise
abatement procedures and land use control. The
Council then adopted Annex 16 – Aircraft Noise
that was later expanded under the title
“Environmental Protection” to encompass
provisions on aircraft engine emissions as well.
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Since its 35th session15 the ICAO Assembly
has been adopting a Consolidated statement of
continuing ICAO policies and practices related
to environmental protection outlining the
policies on the development of SARPs, land-use
planning and management, environmental
impact of civil aviation on the atmosphere, etc..
Special emphasis is placed on “balanced
approach”16
opposing
unilateral
or
uncoordinated noise restrictions and taking into
account the economic impact of premature
forced replacement of earlier types of aircraft, in
particular for the operators from developing
countries. Engine emissions will become a
matter for heightened attention since the carbon
dioxide and oxides of nitrogen contained in the
engine emissions are considered the chief cause
of ozone layer depletion and growing global
warming.
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Aviation – domestic, international, both civil
and military – is responsible for some 2% of the
CO2 emissions, a small but potentially growing
part of the overall emissions. Environmental
protection is a matter of general concern and
any revision of the Chicago Convention should
confirm as a legal commitment of States the
duty to protect the environment from aircraft
noise and engine emissions in a coordinated and
balanced manner determined by the
Organization; at the same time States should
accept an obligation not to introduce unilateral
measures that would in any manner jeopardize
the operation of foreign aircraft⁷.

SANCTIONS’ POLICY
Another weakness of the Chicago Convention
relates to the issue of sanctioning those member
states that do not comply with the principles of
the Convention. Legitimately, ICAO is competent
⁷Bordunov V.D. The legal mechanism for the activities of international
aviation organizations, M., 1989. S. 1-8
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to conduct an investigation and exclude a
country from the list of its members based on its
results, but imposing severe restrictive
measures goes beyond ICAO’s powers. In this
regard, the sanctions are either illegal, since
they are not applied on the basis of
supranational legislation, or they are applied
covertly, when companies simply stop
cooperating with the violating actor⁸.
Article 88 of the Convention provides (in the
framework of dedicated dispute settlement
between Member States) that States
participating in an ICAO Assembly may suspend
the voting power in the Assembly and Council of
any Member State found in default of its
responsibilities. Under certain specified
circumstances concerning airlines, also within
the dispute settlement mechanism, “Each
contracting State undertakes not to allow the
⁸https://www.passblue.com/2022/08/16/russias-violations-of-global-aviation-rulescould-leave-the-un-with-tough-costly-choices/
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operation of an airline of a contracting State
through the airspace above its territory if the
Council has decided that the airline concerned is
not conforming to a final decision rendered in
accordance with the previous Article” (Article
87)⁹.
In light of recent developments, ICAO was the
first UN agency to condemn combat actions in
Ukraine. On 3 August 2022, ICAO informed its
193 member states of the flagrant noncompliance with international aviation law and
will simultaneously take the matter to the next
General Assembly, which will occur from
September 27 to October 7 2022.
On 15 June 2022, in its role as global safety
oversight authority, the ICAO Secretariat issued
a “Significant Safety Concern” against the
Russian Federation in relation to the treatment
of previously leased aircraft.
⁹https://www.icao.int/about-icao/FAQ/Pages/icao-frequently-askedquestions-faq-4.aspx
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The posting of a Significant Safety Concern is a
measure which ICAO reserves to only the
gravest of violations of international safety
rules¹⁰.
Thus, ICAO, as the embodiment of the current
international airspace regime and the guardian
of the international civil aviation system,
requires additional powers for its effective
functioning to oblige all ICAO member states
and in particular the individual members of the
ICAO Council to abide by its rules.

¹⁰ https://ec.europa.eu/commission/presscorner/detail/en/IP_22_4746
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CHAPTER 5. ADAPTING THE
CHICAGO CONVENTION
TO CURRENT POLITICAL AND
ECONOMIC CIRCUMSTANCES
BALANCING BETWEEN ‘OPEN
SKIES’ AND THE STATES’
SOVEREIGNTY
The principle of “complete and exclusive”
national sovereignty over the airspace above its
territory is enshrined in the very first article of
the Chicago Convention. Furthermore, Article 6
additionally provides for economic sovereignty
of the states by stating that “no scheduled
international air service may be operated over or
into the territory of a contracting State, except
with the special permission or other
authorization of that State, and in accordance
with the terms of such permission or
authorization”¹¹.
¹¹1947 Convention on International Civil Aviation. — Art. 6.
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70 years after the establishment of the Chicago
regime, the geopolitical, social and economic
conditions have drastically changed. In
particular, the currently prevailing process of
globalization goes hand in hand with
‘democratizing’ civil aviation and making it
more generally flexible¹². Most commonly, this
results in regional open skies policies which aim
to increase regional connectivity and economic
growth by permitting airline industries to fly
above the region without any barriers or
restrictions. By definition, each state challenges
its own sovereignty over its airspace when
entering into such agreements. This,
consequently, rouses doubt and discourages
states from participating in such agreements in
spite of the economic benefits it may provide for
both the states’ economy and for the final
consumer of aerial services¹³.
¹²Lykotrafiti A. Liberalisation of international civil aviation – charting the legal
flightpath // Transport Policy. – 2015. – Issue 43. – pp. 85-95.
¹³Heriyanto D. S. N., Putro Y. M. Challenges and opportunities of the
establishment ASEAN open skies policy // Padjadjaran Jurnal Ilmu Hukum
(Journal of Law). – 2019.
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Given that “[to] meet the needs of the peoples
of the world for <…> efficient and economical air
transport” is one of the key objectives stated in
the Chicago Convention¹⁴, promoting the
development of civil aviation through political
and economic liberalization in this field is a
highly worthy reason for changing the existing
legal framework. In the today’s times of
turbulence, however, it is impossible to predict
which scenario of the modernization of the
international civil aviation regime will prevail —
(1) the concept of ‘absolutely open skies’ giving
maximum freedom to private actors while
constraining national sovereignty, (2) the ‘new
isolationism’ policy which leaves the states the
right to close their airspace when they deem it
necessary or (3) a compromise between the two
options mentioned above that assigns the states’
governments with both ensuring aviation safety
and promoting international cooperation.
¹⁴1947 Convention on International Civil Aviation. — Art. 44 (d).
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Given that “[to] meet the needs of the peoples
of the world for <…> efficient and economical air
transport” is one of the key objectives stated in
the Chicago Convention¹⁴, promoting the
development of civil aviation through political
and economic liberalization in this field is a
highly worthy reason for changing the existing
legal framework. In the today’s times of
turbulence, however, it is impossible to predict
which scenario of the modernization of the
international civil aviation regime will prevail —
(1) the concept of ‘absolutely open skies’ giving
maximum freedom to private actors while
constraining national sovereignty, (2) the ‘new
isolationism’ policy which leaves the states the
right to close their airspace when they deem it
necessary or (3) a compromise between the two
options mentioned above that assigns the states’
governments with both ensuring aviation safety
and promoting international cooperation¹⁵.
¹⁴ Ibid.
15 Трушина М. Кризис Чикагской конвенции: в чем вызов для России? —
Российский совет по международным делам, 22.07.2021.
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One thing is certain — the Chicago Convention
needs to be amended one way or another to find
a suitable balance and resolve the existing
conflict between the principle of states’ absolute
sovereignty and the major trend for civil aviation
democratization.

REGULATION VS.
LIBERALIZATION OF CIVIL
AVIATION
The debate on the need to liberalize
international civil aviation is not novel. The
regulation of international civil aviation has
been a contentious issue from the outset, when
the Chicago Convention was still in the making.
In fact, the Chicago Convention is the outcome
of a policy disagreement between the prominent
powers over how liberal or restrictive the
regulation of international civil aviation should
be. This dilemma has persisted throughout the
years, resulting in regulatory change in inter
national civil aviation being modest and driven,
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mainly, by liberalization at national level¹⁶.
For a long period of time, international air
transport relations have been mostly constrained
to bilateral air services agreements (ASAs)
having a rather restrictive character by
unequivocally stating the possible routes, the
specific number of authorized flights, and the
air carries with a permission to operate under
these ASAs. Cross-border investment in aviation
has been discouraged due to the requirement
(prescribed in the States’ national laws and
reiterated in bilateral air services agreements)
that airlines be majority owned and effectively
controlled by the country of designation¹⁷.
However, one of the newer trends present in
the last three decades is the liberalization of the
international air market. The new form of
regulation, the open skies agreements addressed
in the previous paragraph, allows the market
forces to determine and improve the develop¹⁶Lykotrafiti A. Liberalisation of international civil aviation – charting the legal
flightpath // Transport Policy. – 2015. – Issue 43. – pp. 85-95.
¹⁷Ibid.
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ment of air services. The examples of free
international aviation markets that have already
been put into practice clearly demonstrate the
economic benefits of aviation system
liberalization. The most prominent and
comprehensive of such markets is the EU single
aviation market which is almost fully
deregulated. Its creation has enabled significant
development of the European aviation sector
and contributed to a democratization of air
transport: European air transport users now
enjoy an unprecedented choice of air travel
opportunities at competitive prices¹⁸. Moreover,
keeping European countries competitive
encourages them to grow in a sustainable
manner and ensure the highest levels of safety
and security¹⁹.
¹⁸A39-WP/189. Transport Liberalization and the Economic Development of
the Countries (Presented by the Air Transport Research Society). —
Information paper of the 39th Session of the ICAO Assembly, Economic
Commission.
¹⁹European Commission presents an Aviation Strategy for Europe. —
Directorate-General for Mobility and Transport of the European
Commission, 27 June 2019.
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The question that arises is how best to
modernize the regulation of international civil
aviation without jeopardizing the fundamental
merits of the Chicago regime, but instead
capitalizing on and magnifying them. ICAO has
stressed liberalization as an important goal for
air transport²⁰. As of now, there is still a need to
create a unified liberalized regulatory system
that will cater to a sustainable and safe air
transport. Amending the Chicago Convention
could be a major factor in spurring the progress
in this regard.

²⁰A39-WP/189. — Information paper of the 39th Session of the ICAO
Assembly, Economic Commission.
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CONCLUSION
Though imperfect, the Chicago Convention is
a fixed compass within international law
because of its demonstrated cooperative
benefits. Calls for a replacement Convention,
this Article argues, fail on grounds of political
feasibility and normative efficiency. While they
may be provoked by dissatisfaction with
international aviation’s current regulatory
landscape, a new Convention might not easily
replicate the cooperative ethos embedded in
Chicago. None of this is to argue, however, that
the present Convention system is optimal or that
efforts to amend the treaty are somehow
spurious. New issues and challenges will
demand fresh intellectual energy and some
degree of continuing reform will probably be
necessary. Aviation’s role in climate change, for
example, has put the Convention and ICAO
directly in the crosshairs of a huge international
controversy.
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It will continue to be a “steady state” system that
changes only incrementally.
However, as time passes, reality changes, so
we must adapt it for our century. We also
shouldn’t forget that the Convention so-called
“lacunas” –problems which should be resolved –
like technical assistance (or cooperation),
aviation security and protection of the
environment.
Future delegates are faced with the task of
considering not only these problems, but also,
identifying new ones and proposing their own
ways to solve them.
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